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I.  Introduction
In the first chapter of Bava Metzia, a tractate in 
the Talmud, two men each hold a corner of a piece 
of cloth, each claiming to be its rightful owner. 
The question posed is how a judge or judges may 
adjudicate the ownership of the cloth without the 
help of witnesses. The discussion among the Rab-
bis goes on for pages and pages. The obvious an-
swer—cut the cloth and give each claimant half—
is summarily dismissed. Undoubtedly, one man 
owns the whole cloth and the other is an impostor. 
Cutting the cloth in half leaves the rightful owner 
with only half of his property and produces an un-
fair windfall for the deceitful claimant. Such an 
unfair decision is entirely unacceptable. Instead, 
the chapter goes on at great length about how dif-
ficult it is to adjudicate this situation. The subtext 
of the chapter is that God, of course, knows who 
owns the cloth. But that is of no help to the judges. 
God is not going to do their work for them. Justice 
is a human task, and human beings are charged 
with coming to a judgment. The further subtext 
is the concern that, if it is so difficult to judge who 
ultimately owns a single piece of cloth, how much 
more difficult would it be to render judgment in a 
case when a man has been killed or, we may say, 
over a thousand years later, when those murdered 
number six million.1

 The job of rendering such a judgment fell to 
three judges in Jerusalem, Israel, in 1961, when 
they conducted the trial of Adolf Eichmann, who, 
during World War II, was the director of Subsec-
tion IV-B-4 of the Head Office for Reich Security, 
an office concerned exclusively with the so-called 
Jewish Question. Hannah Arendt, by then a well-
known political philosopher, accepted a posting 
from the New Yorker magazine to cover the trial. 
She wrote four articles for the New Yorker that 
later were expanded to form a book, Eichmann in 
Jerusalem, published fifty years ago, in 1963.
 In retrospect, I imagine that her readers, 
friends, and editors expected her to come back 
from Jerusalem and tell a story—one which was 
becoming familiar to all by 1961—of the horrors 
of the Holocaust, the planned and executed exter-
mination of most of European Jewry, during the 
years 1941–1945. It was a story of enormous sad-
ness but also of rebirth in the newly established 
State of Israel. To place Eichmann at the center 
of that story and to tell it again through his trial 
was certainly the intent of the trial’s prosecutor, 
Gideon Hausner. Arendt observed that the cap-
ture of Eichmann, who had been hiding in some-
what plain view in Argentina, and his indictment 
for trial in Jerusalem, were both accomplished to 
effect the telling of that story on a world stage.2

 Arendt decided not to tell that story at all. She 
labeled it “bad history”3 and instead produced her 
own historical interpretation of Eichmann and 
the Holocaust. Her interpretation found Eich-
mann (1) evil, but banal at the same time; and (2) 
very difficult to adjudicate as guilty of any spe-
cific or statutory crime. She also insisted on un-
derstanding Eichmann in the context of the coop-
eration by some Jewish leaders in carrying out the 
Holocaust.
 Because Arendt distinctly chose to relate a his-
torical narrative different from the one she was 
expected to tell, an enormous controversy ensued 

upon the publication of the 
articles and the book. That 
controversy concerned, in 
part, the difficulties inher-
ent in coming to a judg-
ment. If Eichmann’s case 
was egregious compared 
to the hypothetical circum-
stances stated in Bava Met-
zia, the problem remained. 
It is inordinately difficult 
for human beings to come 
to a fair and just judgment 
of another human being.
 This problem was high-
lighted in an exchange of 
letters between Arendt 
and Gershom Scholem, 
an equally eminent Jew-
ish scholar, which was con-
ducted shortly after Eich-
mann in Jerusalem was 
pub lished.
 I contend that the con-
troversy also concerned 
how a historian constructs 
a narrative: that is, what 
choices are made in telling a historical story, es-
pecially one that the reader thinks he or she al-
ready knows. This article is about both elements 
of the controversy: the historiographical problem 
of historical story telling and the juridical prob-
lem of judgment.

II.   Hannah Arendt and Gershom Scholem: 
A Colloquy on the Limits of Judgment

Because of the controversy that followed the publi-
cation of Eichmann in Jerusalem, Arendt published 
a slightly revised version in 1965. That latter ver-
sion included a postscript that, in one sentence, 
summarized what she thought she had accom-
plished by reporting on the trial: “The present re-
port deals with nothing but the extent to which 
the court in Jerusalem succeeded in fulfilling the 
demands of justice.”4

 Arendt conceived of her work as being, among 
other things, a meditation on the demands of 
judgment, and she and Gershom Scholem en-
gaged in an exchange of letters on the subject of 
judgment during the summer of 1963. Scholem 
was a celebrated scholar of Judaica teaching at the 
Hebrew University in Jerusalem.
 Upon reading Arendt’s report, he wrote her 
a letter. Therein he took her to task for passing 
judgment on persons other than Eichmann. In 
Eichmann in Jerusalem, Arendt wrote briefly, but 
without much qualification, about the role of 
the Jewish leadership throughout Europe, the so 
called Judenräte, who often, but not always, coop-
erated with Eichmann’s office in preparing their 
communities for transport to death and concen-
tration camps.

Wherever Jews lived, there were recognized Jew-
ish leaders, and this leadership, almost without 
exception, cooperated in one way or another, 
for one reason or another, with the Nazis. The 
whole truth was that if the Jewish people had 
really been unorganized and leaderless, there 

would have been chaos and plenty of misery 
but the total number of victims would hardly 
have been between four and a half and six mil-
lion people.5

 Scholem, among others, commented on this 
passage. He found it offensive to the extent it 
blamed the Jewish victims for their own destruc-
tion, but he also found it wrong as a judgment of 
the Jewish leaders.

There were the Judenrate, for example; some 
among them were swine, others were saints. 
I have read a great deal about both varieties. 
There were among them also many people in 
no way different from ourselves, who were com-
pelled to make terrible decisions in circum-
stances that we cannot even begin to reproduce 
or reconstruct. I do not know whether they were 
right or wrong. Nor do I presume to judge. I was 
not there.6

 Arendt replied in a letter of July 24, 1963, that 
a judgment on this difficult issue was necessary.

This [the cooperation of the Jewish leaders] con-
stitutes our part of the so-called “unmastered 
past” and although you may be right that it is 
too early for a “balanced judgment” (though I 
doubt this), I do believe that we shall only come 
to terms with this past if we begin to judge and 
be frank about it.7

 Later, in her 1965 postscript, Arendt continued,

The argument that we cannot judge if we were 
not present and involved ourselves seems to 
convince everyone elsewhere, although it seems 
obvious that if it were true, neither the admin-
istration of justice nor the writing of history 
would ever be possible.8

 This colloquy is important for an understand-
ing of the judgments rendered in Arendt’s book.9 
Particularly, in her last comment, Arendt re-
fers to two types of judgment: a legal judgment 
that would comprise “the administration of jus-
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tice” and a historical judgment that would be part 
and parcel of a work of history. Neither Arendt 
nor Scholem delved into the difference between 
the two.
 Scholem and Arendt are, in the quotations 
above, discussing judgment of the Jewish lead-
ership. That argument consumed a great deal of 
attention when Eichmann in Jerusalem was first 
published. However, the controversy over the 
Judenräte is not the primary subject of this essay. 
The above argument is quoted at length mainly 
to illustrate that a crucial distinction is glossed 
over in the exchange of letters: the distinction be-
tween a historical and a legal judgment. A similar 
distinction concerns any judgment of Eichmann. 
He can be judged both historically and legally. In 
fact, Arendt, in her book, explicitly renders both a 
historical and a separate legal judgment of Eich-
mann. However, as in the letters above, she does 

not analytically distinguish between these types 
of judgment. What follows is such an analysis.

III.   The Difference Between Historical 
and Legal Judgments

As noted above, Arendt considered her report 
from Jerusalem to be about how judgment and 
justice were rendered there. Nonetheless, in her 
postscript, Arendt describes her work as one of 
history: “The problems faced by a writer of a re-
port may best be compared with those attendant 
on the writing of a historical monograph.”10

 In going to Jerusalem, Arendt was prepared to 
deliver both a historical and a legal judgment. And 
she did so. Of course such judgments are func-
tionally different. A historical judgment functions 
to make the past meaningful. It does not function 
as a final determination that is predicate to a pen-

alty. But there are other distinctions between his-
torical and legal judgments.
 Historical judgments are statements about the 
past that seek to understand the past and give it 
meaning.11 Historians also work without a burden 
of proof, and their judgments are of course retro-
spective and open.12

 Legal judgments, on the other hand, are state-
ments about the past that seek to condemn an in-
dividual. The judges who render legal judgments 
work with a burden of proof, and their judgments 
are prospective and closed.
 One way of understanding the difference be-
tween historical and legal judgments is to dia-
gram them in a manner proposed by both Ste-
phen Toulmin and Van Harvey.13 Both Toulmin 
and Harvey describe historical arguments as mov-
ing from data (D) to conclusion (C) by way of an 
inference license or warrant (W). Further, in most 
historical arguments, the conclusion is qualified 
(Q) by such words as “possibly,” “probably,” or 
“presumably” and subject to a rebuttal (R).
 When applied to a generic historical argument 
about Eichmann, such an argument would look 
like Figure 1. This diagram illustrates the relation-
ship among data, warrants, and conclusions and 
indicates that a historical argument is qualified 
and open, that is, subject to rebuttal.
 Although Harvey compares historical and le-
gal judgments, he does not diagram a legal judg-
ment. Nevertheless, using his and Toulmin’s anal-
ysis, the same sort of diagram can illustrate a legal 
judgment, as shown in Figure 2. (BOP stands for 
Burden of Proof.)
 These two diagrams demonstrate that legal 
and historical arguments are structurally differ-
ent from each other. While both use data and war-
rants to reach a conclusion, a legal judgment is 
based on a burden of proof and is closed, admit-
ting ultimately of no rebuttal. The mechanical 
fact that in some instances a historical judgment 
may function as a warrant for a legal judgment 
or vice versa does not alter that difference. A his-
torical judgment is not a legal judgment. In her 
book, Arendt renders both a historical judgment 
and a legal judgment. Each should be analyzed 
separately in order to better understand the struc-
ture of her argument.

IV.  Arendt’s Historical Judgment
As noted above, Arendt understood that she was 
engaged in a historical endeavor. Specifically, she 
was trying to understand Eichmann, and through 
him, the Nazi regime and its effort to exterminate 
the Jews of Europe. Arendt had been a student 
of totalitarianism.14 In Eichmann, she had a case 
study available to her to illustrate the twentieth-
century totalitarian phenomenon.
 However, like any other historian, she could not 
simply report the events of the past. The past is in-
finite in detail and scope. Anyone writing history 
must choose among historical questions, sources, 
and data and choose also an explanatory scheme 
to make sense of the chosen data.15 In reporting 
on the trial in Jerusalem, Arendt had to make the 
choices incumbent on any historian. That she 
chose Eichmann as her protagonist is hardly sur-
prising, although she could have chosen the pros-
ecutor Gideon Hausner or any of the judges or 
even an institution or idea.16

 After choosing Eichmann, she still had to 
choose an interpretive scheme through which 
to understand him. A crucial part of that effort 
was choosing a context in which he became un-
derstandable. There were any number of possible 
contexts to choose from.

And my point is to emphasize the need to recog-
nize that, in treating the relation of texts to con-
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texts, one does indeed have a problem and that 
what is often taken as a solution should be re-
formulated and investigated as a real problem. 
An appeal to the context does not eo ipso answer 
all questions in reading and interpretation. And 
an appeal to the context is deceptive: one never 
has . . .  the context. [O]ne has a set of interact-
ing contexts whose relations to one another are 
variable and problematic and whose relation to 
the text being investigated raises difficult issues 
in interpretation.17

Substitute “Eichmann” for “text” and we may un-
derstand that any historian of Eichmann and his 
trial had a choice of numerous contexts through 
which he could be understood.
 The prosecution deliberately chose a particular 
context in which to place Eichmann. Arendt spe-
cifically identifies that context, which consisted of 
testimonial evidence giving a “general picture” of 
the persecution and suffering of the Jewish vic-
tims.18 The prosecution blurred the distinction be-
tween a historical and a legal judgment when it 
sought a legal judgment against Eichmann by first 
painting such a historical background picture. The 
court cogently objected to such “picture painting.” 
As a purely legal matter, the terrible sufferings 
of the Jewish victims were not contested and of-
ten not relevant to the particular crimes for which 
Eichmann had been indicted.19 Nonetheless, in its 
own legal judgment, the court also chose to paint 
a background picture describing the horror of the 
Nazi persecution. In the District Court of Jerusa-
lem’s judgment at section 89, the Court disavows 
being a historian but states that it is “laying the 
ground for the evaluation of the Accused’s respon-
sibility” and noting “the background of events” 
and “emphasizing certain facts.”
 Arendt correctly takes note of the context in 
which the legal judgment was being formulated. 
But in arguing for a historical judgment of Eich-
mann, she rejects the context chosen by the pros-
ecution and, to a lesser extent, by the court. In-
stead, she chooses a different context altogether.
 For Arendt, the context that provided the most 
meaning to Eichmann as an accused criminal 
was the almost total moral breakdown in Europe 
during World War II.20 The fact that at almost 
every turn governments and individuals were 
more than willing to cooperate with the Nazis 
was a context that made Eichmann understand-
able. His status as an ordinary person who none-
theless could not tell right from wrong makes 
sense, not against the backdrop of Jewish suffer-
ing, but against the backdrop of almost universal 
moral collapse. The fact that he professed not to 
know about, or think about, the murderous con-
sequences of his actions,21 coupled with the fact 
that, on numerous occasions, he professed to have 
forgotten the most horrendous events,22 was a 
puzzle for Arendt that she solved in part by seeing 
him in the context of Europe’s moral  collapse.23

 Of course, Arendt went further, and in order to 
prove that the moral collapse was total, she intro-
duced evidence of moral collapse even among the 
leaders of the Jewish community.

I have dwelt upon this chapter of the story, 
which the Jerusalem trial failed to put before 
the eyes of the world in its true dimensions, be-
cause it offers the most striking insight into the 
totality of the moral collapse the Nazis caused 
in respectable European society—not only in 
Germany but in almost all countries, not only 
among the persecutors but also among the 
 victims.24

According to Arendt, she included the evidence of 
Jewish cooperation in order to fill in gaps and la-

cunae in the context, the background picture, that 
the prosecution had painted.25

Thus the gravest omission from the “general 
picture” was that of a witness to testify to the co-
operation between the Nazi rulers and the Jew-
ish authorities. . . .26

 If, then, Arendt has chosen the moral collapse 
in European society as the context for her study of 
Eichmann, we may diagram her historical judg-
ment of Eichmann as in Figure 3. The rebuttal 
to Arendt’s historical judgment is significant 
and may render her historical judgment suspect. 
Nonetheless, I am not interested here in the cor-
rectness of her judgment. I only want to describe 
its structure.

V.  Arendt’s Legal Judgment
Separate and apart from Arendt’s historical judg-
ment of Eichmann as an example of the banality 
of evil, she offers a legal judgment as an alterna-
tive to the judgment rendered in Jerusalem. This 
judgment is offered at the very end of the Epi-
logue.27

 Arendt prefaces her judgment with the expla-
nation that in all systems of criminal justice, a 
necessary condition of judging a person legally 
responsible for his or her acts is an intent to com-
mit the crime.28

 For example, to prove a person guilty of first- 
or second-degree murder in California, the pros-
ecution must prove “(1) the defendant committed 
an act that caused the death of another person 
and (2) when the defendant acted, he/she had a 
state of mind called malice aforethought.”29 Con-
sequently, a typical criminal judgment can be di-
agrammed as in Figure 4.
 Continuing, Arendt explains that in order for 
the Jerusalem judges to have rendered cognizable 
justice, they should have judged Eichmann in the 
alternative manner she proposes. She then offers 
a judgment and condemns him for crimes against 
humanity.

And just as you supported and carried out a pol-
icy of not wanting to share the earth with the 
Jewish people and the people of a number of 
other nations—as though you and your superi-
ors had any right to determine who should and 
who should not inhabit the world—we find that 

Figure 3

(D) Eichmann testified that he did 
not think about the mass deaths that 
resulted from his actions. He also 
claimed to have forgotten important 
aspects of what he did.

(C) Eichmann is an example of the 
banality of evil; that is, evil that is, 
because of a universal moral collapse, 
without any self-scrutiny or self-
knowledge.

(W) There was total moral collapse in 
World War II Europe, which included 
a moral collapse among Jewish 
leaders.

(R) Unless he was lying about his 
state of mind.

Figure 4

(D) Person A committed an act that 
caused the death of another person.

(C) A is guilty beyond a reasonable 
doubt of murder.

(W) When A acted, he or she had 
a legal state of mind called “malice 
aforethought.”

Figure 1

(D) Eichmann was the director of 
Subsection IV-B-4.

(C) Therefore, Eichmann, (Q) most 
likely, was one of the persons 
responsible for the deaths of the Jews 
sent to the death camps.

(W) The work of subsection IV-B-4 
was to transport Jews to death camps 
where Jews in fact were killed.

(R) Unless Eichmann used his 
position to deport Jews to safety 
and not to death camps or unless 
Eichmann was ignorant of the fate of 
Jews in the death camps.

Figure 2

(D) Eichmann was the director of 
Subsection IV-B-4.

(C) Therefore, Eichmann was, 
(BOP) beyond a reasonable doubt, 
responsible for the deaths of the Jews 
sent to the death camps.

(W) The work of subsection IV-B-4 
was to transport Jews to death camps 
where Jews in fact were killed.

(R) Because no rebuttal evidence 
raised a reasonable doubt.
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no one, that is, no member of the human race, 
can be expected to want to share the earth with 
you. This is the reason, and the only reason, you 
must hang.30

 Given the preface to her judgment concerning 
criminal intent, the interesting thing about Ar-
endt’s legal judgment is that it pointedly does not 
include that element. In fact, she admits in her 
judgment that “there is some, though not very 
much, evidence against you [Eichmann] in this 
matter of motivation and conscience that could be 
proved beyond reasonable doubt.”31 This admis-
sion, which must undercut her alternative judg-
ment, is a necessary consequence of Arendt’s 
historical judgment as analyzed above. In her his-
torical judgment, Arendt finds Eichmann typical 
of the moral collapse in Europe because he did not 
think about what he was doing.

That such remoteness from reality and such 
thoughtlessness can wreak more havoc than all 
the evil instincts taken together, which perhaps, 
are inherent in man—that was, in fact the les-
son one could learn in Jerusalem.32

 If it was his thoughtlessness that caused the 
“havoc,” then it was logically impossible to attri-
bute malice aforethought to him. Arendt’s histori-

cal judgment is a necessary predicate to her legal 
judgment. Given her historical judgment, Arendt 
had to formulate a completely new type of legal 
judgment. She could not find that he had legal 
intent to murder. Instead, she says that he “sup-
ported and carried out a policy of not wanting to 
share the earth with the Jewish people and the 
people of a number of other nations.” But carry-
ing out someone else’s policy of mass murder ac-
tually absolves him of criminal intent. He was 
carrying out someone else’s intent, not his own.
 Ultimately, Arendt states that Eichmann was 
guilty because he wanted to eradicate whole na-
tions from the earth. Her judgment can be dia-
grammed as shown in Figure 5. Once her legal 
judgment is diagrammed in this fashion, certain 
problems become clear.

 Actually, her judgment is not a legal or crim-
inal judgment at all. It is really less a judgment 
of Eichmann and more a justification for his exe-
cution. Arendt apparently concluded that because 
the court, on the evidence before it, could not find 
criminal intent and, therefore, could not enter a 
true criminal judgment, the court instead had to 
find a different basis for its order for his execu-
tion.33 Arendt is quite certain Eichmann should be 
executed, but, given her historical judgment, she 
can find no legal justification for that sentence. It 
is of no small interest that Arendt struggles with 
a justification for executing one man, who, in her 
own analysis, did not struggle to understand the 
deaths of millions.
 Ultimately, the reason for his execution—and 
she is quite clear that in her mind it is the only 
reason—is that “no member of the human race 
can be expected to want to share the earth with” 
him. This seems a very weak reason to take a per-
son’s life.
 First, it is transparently rhetorical. Certainly, 
there are countless members of the human race 
who would gladly share the earth with Eich-
mann—not despite his support of a plan to eradi-
cate the Jewish people, but because he supported 
such a plan. Unfortunately, the sordid history of 
anti-Semitism did not end with the Nazis. It did 
not even end in Europe. In any event, Arendt gives 
no justification for her speaking for the entire hu-
man race. To the extent she does, her judgment or 
justification is unpersuasive.
 Further, as a technical matter, she contradicts 
herself when she justifies Eichmann’s execution 
in that manner. This is apparent if the warrant in 
her historical judgment is compared to the war-
rant in the legal judgment. In her historical judg-
ment, the warrant for finding Eichmann “banal” 
is that there was a complete moral breakdown 
among the people of Europe during World War 
II. On the other hand, her warrant, which allows 

her to unequivocally determine that he should be 
executed, states that no member of the human 
race, including Europeans, would want to share 
the earth with him. In other words, the persons 
who were morally bankrupt in the historical judg-
ment are, in the legal judgment, among those who 
are allowed to condemn Eichmann to death. The 
collaborators during the 1940s, Jews and non-
Jews, have been transformed into a type of jury 
by 1961.
 In expressing this contradiction, albeit unwit-
tingly, Arendt may have come across an actual 
historical conundrum. But she does not couch it 
in those terms. She is certain of the rightness of 
both her historical judgment and her legal judg-
ment. But her certainty in the face of such an ob-
vious contradiction belies an uncertainty in the 
whole enterprise of judgment.

VI.  Conclusion
If we return to Bava Metzia, we may understand 
Arendt in the context of a long Jewish tradition of 
reluctant judges (Scholem included). She is so re-
luctant to judge, even Eichmann, that she must 
recruit the entire human race as supporters of her 
position. Without their support, as rhetorical as 
it is, she could not bring herself to reach a legal 
judgment. Therein she may be right. And the ex-

hortation to caution laced all through Eichmann 
in Jerusalem may be correct also, because as Bava 
Metzia teaches, judgment is an entirely human 
endeavor. In parts of the Jewish tradition, judg-
ment is an arduous task left completely up to hu-
man beings. In Bava Metzia, no supernatural in-
terference helped the rabbis in their deliberations 
on a very simple and innocuous case. And in Je-
rusalem, where the case was immeasurably more 
significant, it was still up to human beings, and 
human beings alone, to render judgment on an-
other human being. In Arendt’s estimation, even 
when the accused functioned to bring about the 
deaths of millions—and even when, to many oth-
ers, the ultimate judgment seemed obvious—that 
was no small task. No wonder that she is com-
pelled to include all of humanity in her judgment. 
She sees it as a burden on all persons. As noted 
above, that conclusion may be unconvincing le-
gally, but it may be far more edifying as a descrip-
tion of the human condition. s

Fred Brandfon is a lawyer and historian. He lives in Los 
Angeles.
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